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EXECUTIVE SUMMARY

This study tells the story of the Telecommunications Act of 1996 and its aftermath. In many ways,
the Telecom Act failed to serve the public and did not deliver on its promise of more competition,
more diversity, lower prices, more jobs and a booming economy.

Instead, the public got more media concentration, less diversity, and higher prices.

Over 10 years, the legislation was supposed to save consumers $550 billion, including $333 billion in
Jlower long-distance rates, $32 billion in lower local phone rates, and $78 billion in lower cable bills.
But cable rates have surged by about 50 percent, and local phone rates went up more than 20 percent.

Industries supporting the new legislation predicted it would add 1.5 million jobs and boost the economy
by $2 willion. By 2003, however, telecommunications’ companies’ market value had fazllen by about
$2 trillion, and they had shed half a million jobs.

And study after study has documented that profit-driven media conglomerates are investing less in news
and information, and that local news in particular is failing to provide viewers with the information they
nced to participate in their democracy

Why did this happen? In some cases, industries agreed to the terms of the Act and then went to court
to block them. By leaving regulatory discretion to the Federal Communications Commission, the Act
gave the FCC the power to issue rules that often sabotaged the intent of Congress. Control of the House
passed from Democrats to Republicans, more sympathetic to corporate arguments for deregulation.
And while corporate special interests all had a seat at the table when this bill was being negotiated, the
public did not. Nor were average citizens even aware of this legislation’s great impact on how they
got their entertainment and information, and whether it would foster or discourage diversity of
viewpoints and a marketplace of ideas, crucial to democratic discourse.

Now, as Congress once again takes up major legislation to change telecommunications policy, and as it
revisits the Telecom Act, major industrics have had neatly a decade to reinforce their relationships with
fawmakers and the Administration through political donations and lobbying:

* Since 1997, just cight of the country’s largest and most powerful media and relecommunications
companies, their corporate parcnts, and three of their trade groups, have spent more than $400 million
on political contributions and lobbying in Washington, according to a Common Causc analysis of
federal records.

» Verizon Communications, SBC Communications Inc., AQL Time Warner, General Electric Co./NBC,
News Corp./Fox, Viacom Inc./CBS, Comcast Corp., Walt Disney Co./ABC, and the National
Association of Broadcasters, the National Cable & Telccommunications Association, and the United
States Telecom Association together gave nearly $45 million in federal political donations since 1997.
Of that total, $17.8 million went to Democrats and $26.9 million went to Republicans.

s These cight companies and three trade associations also spent more than $358 million on lobbying
in Washington, since 1998, when lobbying expenditures were first required to be disclosed.
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All this investment once again gives radio and television broadcasters, telephone companies, long-distance
providers, cable systems and Internet companies a huge advantage over average citizens.

While these corporations have different, and sometimes opposing views on individual provisions of a new
Telecom Act, their overriding desire is for less federal regulation. A new Telecommunications Act could
be written “in a matter of months, not years,” and be a “very short bill,” focused on an almost complete
deregulation of the tclecommunications industry, said F. Duane Ackerman, chairman and CEO

of BellSouth Corporation. “The basic issue before the Congress is simple,” Ackerman said.

“Can competition do a better job than traditional utility regulation?”

SOFT MONEY AND PAC DOMATIONS FROM SELEGT TELECOMMUNICATIONS AND
BROADCASTING INTERESTS TO NATIONAL PARTIES AND FEDERAL CANDIDATES 1897-2004
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But before Congress listens to this call for less regulation, it is important to understand the changes
Telecommunications Act of 1996 put into motion, and how those changes drastically redrew the
media fandscape, often to the detriment of the public.

The Telecommunications Act of 1996:

* Lifted the limit on how many radio stations one company couid own. The cap had been set at 40
stations. It made possible the creation of radio giants like Clear Chaanel, with more than 1,200
stations, and led to a substantial drop in the number of minority station owners, homogenization
of play lists, and less local news.

» Lifted from 12 the number of local TV stations any one corporation could own, and expanded the limit
on audience reach. One company had been allowed to own stations that reached up to a quarter of
U.S. TV households. The Act raised that national cap to 35 percent. These changes spurred huge
media mergers and greatly increased media concentration. Together, just five companies — Viacom,
the parent of CBS, Disney, owner of ABC, News Corp, NBC and AOL, owner of Time Warner, now
control 75 percent of all prime-time viewing.

The Act deregulated cable rates. Between 1996 and 2003, those rates have skyrocketed, increasing by
nearly 50 percent.

The Act permitted the FCC to ease cable-broadcast cross-ownership rules. As cable systems increased
the number of channels, the broadcast networks aggressively expanded their ownership of cable networks
with the largest audiences. Ninety percent of the top 50 cable stations are owned by the same parent
companics that own the broadcast networks, challenging the notion that cable is any real source
of competition.

* The Act gave broadcasters, for free, valuable digital TV licenses that could have brought in up to
$70 billion to the federal treasury if they had been auctioned off. Broadcasters, who claimed they
deserved these free licenses because they serve the public, have largely ignored their public interest
obligations, failing to provide substantive local news and public affairs reporting and coverage of
congressional, local and state elections.

e The Act reduced broadcasters’ accountability to the public by extending the term of a broadcast license
from five to eight years, and made it more difficult for citizens to challenge those license renewals.

“Those who advocated the Telecommunications Act of 1996 promised morc competition and diversity,
but the opposite happened,” said Common Cause President Chellic Pingree. “Citizens, excluded from
the process when the Act was negotiated in Congress, must have a seat at the table as Congress proposes
to revisit this law.”
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INTRODUCTION

Nearly 10 years ago, with little attention from the public, Congress passed the Telecommunications
Act of 1996. It was supposed to produce more competition, more diversity of viewpoints, lower prices
for consumers, and more wealth and jobs for the cconomy.

Instead, the public got more media concentration, less diversity, and higher prices.

Over 10 years, the legislation was supposed to save consumers $550 billion, including $333 billion in
lower long-distance rates, $32 billion in lower local phone rates, and $78 billion in lower cable bills.!
But cable rates have surged by about 50 percent, and local phone rates went up more than 20 percent.?

Industrics supporting the new legislation predicted it would add 1.5 million jobs and boost the cconomy
by $2 wrillion. By 2003, however, telecommunications’ companies” market value bad fallen by about
$2 trillion, and they had shed half a million jobs.

And study after study has documented that profit-driven media conglomerates are investing less in news
and information, and that local news in particular is failing to provide viewers with the information they
need to participate in their democracy.

How the Telecommunications Act of 1996 got passed, and its unexpected consequences, offer vivid lessons
in what happens when public policy is made largely without cither informing or consulting the public, and
when big corporations, spending millions on political contributions and lobbying in Washington,® get to
skew the policy debate and make promises they do not intend to keep. The story of the Telecom Act
also demonstrates what can happen when a federal agency—ithe Federal Communications Commission—
is permitted to issuc rules that flout what Congress intended.

Now, as Congress is about to pass cracial legislation affecting the nation’s telecommunications policy, and
as it prepares to revise the Telecommunications Act of 1996, special interests once again are mounting a
campaign to get their priorities into the law. They retain the advantages that wealth and power always give
in the political process.

Since 1997, just eight of the country’s largest and most powerful media and telecommunications
companics, their corporate parents, and three of their trade groups, have spent more than $400 million
on political contributions and lobbying in Washington, according to a Common Cause analysis of federal
records. Verizon Communications, SBC Communications Inc., AOL Time Warner, General Electric
Co./NBC, News Corp./Fox, Viacom Inc./CBS, Comcast Corp., Walt Disney Co./ABC, and the
National Association of Broadcasters (NAB), the National Cable & Telecommunications Association,
and the United States Telecom Association together gave nearly $45 million in federal political donations
since 1997. Thesc cight companies and three trade associations also spent more than $358 million on
lobbying in Washington, since 1998, when lobbying expenditures were first required to be disclosed.

As if this investment in Washington weren’t enough, many industry heavyweights now are fo_r;hing
coalitions to press their agenda, once again promising economic growth and thousands of new jobs if
they prevail in Congress. The TeleCONSENSUS Coalition brings together the Regional Bell Gperating
Companics, the cable industry, the National Association of Manufacturers and the Electronic Industries
Association, in an effort to sweep away most government regulation.*

G Common Caust



A new Telecommunications Act could be written “in 2 matter of months, not vears,” and it can be a
“very short bill,” focused on an almost complete deregulation of the telecommunications industry, said
F. Duane Ackerman, chairman and CEO of BellSouth Corporation. “The basic issue before the Congress
is simple,” Ackerman said. “Can competition do a better job than traditional utility regulation?”

It is vitally imporzant that history does not repeat itself, said
Common Cause President and CEO Chellie Pingree. “Any
revisions to telecommunications law will make a big difference
in the lives of all Americans. We want to be sure that new
technology will be available to everyone and that TV, radio

“fI]t is a great day. It will
be competition. It will give
the Amevican consumey
greater choice. ... It is the
greatest jobs bill we ave likely
to pass in this decade.

and the Internet offer citizens the information and diverse
viewpoints they need to participate in their democracy. Big
media can’t be allowed to get bigger. This time around, the
public must have a seat at the table, and Congress must be

> \ir 3 ; » —  Rep. Thomas Bliley, {R-VA),
much more wary of industry promises and arguments. e of the House Energy
and Commerce Committee

Nearly a decade ago, Congress passed the Telecommunications February 1, 1996 °
Act of 1996 by huge bipartisan margins—by a vote of 91 to 5 in

the Senate and 414 to 16 in House.” The bill was hailed as “the
most deregulatory telecommunications legislation in history.™ Even President Bill Clinton, who bad
threatened to veto an earlier version of the bill, had become a true believer. Signing the Act into law

at a glitzy ceremony in the Library of Congress, Clinton predicted that “consumers will receive the
benefits of lower prices, better quality and greater choices in their telephone and cable services, and
they will continue to benefit from a diversity of voices and viewpoints in radio, television and print media.”

This was a law that would make a big difference in the lives of all Americans, but it was a law that did not
involve average citizens. The journalists who cover the news and work for these special interests did not
write about the legislation in terms of its impact on the public. As media scholar Robert McChesney
observed: “The Tefecommunications Act was covered (rather extensively) as a business story, not a public
policy story.” The lack of public debate surprised even veteran Washington insiders, McChesney noted,
quoting one lobbyist: “I have never seen anything like the Telecommunications Bill. The silence of public
debate is deafening. A bill with such astonishing impact on all of us is not even being discussed.”"

The Act largely reflected the priorities of special interests—local phone companies, long-distance providers,
and cable and broadcast corporations. While these special interests disagreed among themselves, they all
wanted Congress to rewrite the rules to allow them more flexibility to get into each other’s businesses,
and they wanted less regulation. In return, they promised more diversity, more choices, lower prices,
more jobs and a thiiving economy.

The Telecommunication Act’s historic legacy of deregulation certainly has come true. But all the other
rosy predictions about the legislation—that it would usher in not only new competition bringing
innovation and fower prices to consumers, but also diversity and more meaningful sources of information
for citizens—have largely proved illusory.

Over ten years, the legislation was supposed to save consumers $550 billion, including $333 billion in
Jower long-distance rates, $32 billion in lower local phone rates, and $78 billion in lower cable bills."
But most of those savings never materialized. Indeed, Sen. John McCain (R-AZ), who opposed the
legislation, noted in 2003: “From January 1996 to the present, the consumer price index has risen
17.4 percent ... Cable rates arc up 47.2 percent. Local phone rares are up 23.2 percent.”
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The rosy predictions that passage of the Telecom Act would create 1.4 milkion jobs and increase

the nation’s Gross Domestic Product by as much as $2 erillion also proved false.” Indeed, in 2003,
elected officials were referring to a $2 trillion dollar loss in the marketplace value of companies in the
telecommunications sector, and a loss of 500,000 jobs between 2001 and 2003."* The losses had a lot
to do with the corporate malfeasance at MCI WorldCom, and other corporate melidowns and their
repercussions, which were stimulated in part by the speculative frenzy and conflicts of interest spurred
by the passage of the Telecom Act. They also resulted from the failure of new companies that raised
hundreds of billions of dollars to enter the local telephone business, but were stymied by the refusal of
the baby Bells to open their local markets. On all counts, deregulation failed to be an economic boon.

But the most damaging impact has been to democracy, as citizens confront 2 media universe that has
become less and less diverse and offers them fewer real choices. This universe is dominated by a handful
of giant corporations that own radio and TV stations, newspapers, cable systems, movic studios, and
CONnCert venues.

The Act prompted a wave of media mergers, reducing the number of diverse voices in radio and television.
The creation of radio monoliths such as Clear Channel Communications has driven out minority radio
station owners, and has made it more and more difficult for new artists to get airtime on commercial radio.
It also has meant that in many communities throughout the country, only a small number of radio stations
arc locally owned. Not able to compete with huge corporations, minority owners in many communities
have been driven out of business.

Obeisance to the bottom line has meant that local TV stations, increasingly owned by out-of-town
corporations, are producing less local news or none at all. And network news staffs also have been
shrinking. As the Project for Excellence in Journalism noted in 2004: “Most sectors of the mcdia are
cutting back in the newsroom, both in terms of staff and the time they have to gather and report the
news ... journalists face real pressures trying to maintain quality.”™"*

The law extended the terms of broadcasters” TV licenses, and made it much more difficult for those
licenses to be revoked, making broadcasters far less accountable to the viewers they serve, and much
more concerned about the shareholders who want to see

them as profitable as possible.
“IWle heavd from the industries

involved in this bill. ... We bave
beard from the lobbyists that the benefiting from innovations such as high definition and digital

television. And the United States finds itself lagging behind the
rest of the developed world in the deployment of broadband

Nearly a decade after its passage, most Americans are not

industries bave bived. ... We bave
beard from the consultants that

the lobbyists bave bived. ... We have access to the Internet.™
beavd from the law firms. ... What How did the Telecommunications Act of 1996 turn out this way?
did you heav from the consumers? A public largely uninformed about the legislation, combined with
Oh, them? Well, what did you the intense lobbying of telecommunications interests both
hear from the citizens? contributed. Many elected officials of both parties also believed

that the public interest would be served by the competdition they

- Rep. John Conyers (D-MI) . . ; . . 3 - the
February 1, 19967 cxpected i‘"rox‘n the revamped law. Burt as soon as it passed,

same special interests that had applauded the law went to court

to dismantle the provisions they did not like, and appealed to
Congress and the Federal Communications Commission to relax the rules even more. A former Clinton

Administration official close to the negotiations on the 1996 law said that the goal was to strike a balance
between the needs of media and telecommunmnications companics and the public interest. “But the lesson we

[¥a]
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learned was that you have to fean more on the side of the public interest because the companies will push
back after the law is passed in the courts and in Congress. You’ve got to err on the side of the public.”

And while the Telecommunications Act had bipartisan support, its final provisions reflected the shift in
power in the 1994 clectons, which brought Republican control of the House and Senate, championing
a vigorous deregulatory agenda. As Congressional Quarterly noted shordy after the bill’s passage: “There
are numerous provisions that the Democratic-controlled 103rd Congress never would have countenanced,
such as the ones lifiing price controls on cabie television systems and allowing radio broadcasters to own
an unlimited number of radio stations across the country.”

Indeed, when under Democratic control in 1994, the House passed a telecommunication reform bill
by huge margins that did not include those provisions that have vastly increased media concentration.
That bill, spearhcaded by Representatives Ed Markey (D-MA) and Jack Fields (R-TX) was approved
by a vote of 423 to 4 in the Fouse.”

In the Senate, Commerce Chair Fritz Hollings (D-SC) and Sen. John Danforth (R-MOQ) proposed similar
legislation. 20 That legislation, however, never was voted on in that chamber, largely due to the opposition
of Minority Leader Bob Dole (R-KS). Rep. Markey charged that his bill had been killed in the Senate by a
few powerful telephone companies, “which enjoy their monopolies, and refuse to give up their comfortable
position to compete in the marketplace.”

The following year, Republicans gained control of the House after being in the minority for 40 years.
Under the leadership of Speaker Rep. Newt Gingrich (R-GA), House Republicans took up telecom
reform, and shaped it along much more deregulatory lines. Gingrich and other Republican deregulation
champions warmly received broadcast lobbyists, according to the New York Times, which reported that
News Corp.’s Rupert Murdoch, ABC, CBS and NBC all were actively lobbying to lift national broadcast
ownership limits.?

The 1995 House version of the Telecom Act proposed to eliminate the ban on newspapers owning TV
stations in the same market, immediately lift price regulations for cable systems with fewer than 600,000
subscribers, and permit one company to own two TV stations and an unlimited number of radio stations
in the same market.

Rep. Ficlds (R-TX), chair of the House Commerce Committee’s telecommunications subcommittee,
boasted that the Clinton Administradon concerns about this sweeping deregulation would cave in the
face of Republican strength. “They’re bluffing,” Fields told the Timesin 1995.%

80 in that context, the 1996 bill could have been far worse. President Bill Clinton’s veto threat of the
original House and Senate proposals, combined with the efforts of key House and Senate Democrats,
resulted in the addition of amendments and concessions in a2 House-Senate conference committee that
biunted the bill’s deregulatory sweep.®* White House opposition forced Congress to revise the bill to
strengthen federal oversight of media mergers.™

The law also preserved a universal service fund, due largely to the efforts of Senators Olympia Snowe (R-ME)
and Jay Rockefeller (D-WV). The fund subsidizes telecommunications access for rural communitics, low-
income families, and Internet connections for schools and libraries.*** Rep. Markey was the father of the
mandate that new TV sets be equipped with a V-chip to help parents block unsuirable programs from
their children’s viewing.
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Nevertheless, special interests managed to prevail in a big way, benefiting from the fegislative process
and from a largely uninformed American public. And consumer groups’ warnings now seem prescient.
As the Consumer Federation of America predicted in 1996: “Instead of promoting head-to-head
competition between cable, telephone, and other communications companies, the bill allows mergers
and corporate combinations that will drive up cable rates and undercut competition.””

RADIO LIMITS LIFTED

Without any congressional hearings or debate, the Telecom Act lifted the national cap on radio ownership,
ushering what Salon.com characterized as “the kind of sweeping deregulation that most broadcasters
hadn’t even fantasized about two years earlier.”*

The sneak attack on radio resulted from two causes, according to Salon: Radio wasn’t doing much news
reporting or public affairs, so politicians discounted its importance, and the National Association of
Broadcasters deliberately worked in the shadows on radio deregulation. As one media insider put it:
“The NAB knew to lay low.”" And there were other factors at play. Radio was loosing money, and it
was believed that consolidation would boost the industry’s profitability, noted one FCC insider. But
what was envisioned was a number of companies, cach owning about 200 stations, not the behemoths
on the scale of a Clear Channel.”

What the Act did: The Act eliminated entirely the national ownership cap on commercial radio stations,
which had been set at 40 stations. The new law also permitted one company to own as many as eight
stations in the nation’s largest local markets, up from a local limit of four stations per market.®

What happened: The Act threw open the floodgates for concentration of radio. Indeed, the first week
after the act became law, about $700 million worth of buying and selling took place. A radio trade
publication’s headline said it all, “Let the deals begin!™*

Deregulation did not increase compedtion; it drastically shrunk it. Indeed, by 2001, the number of
radio station owners had dropped about 25 percent, from 5,100 in 1996 to 3,800 owners. And the
FCC found that the number of stations in a market dropped, from more than 13 to less than 10.
An cstimated 10,000 radio employees lost their jobs.*

The concentration of media ownership into the hands of a few big companies also has hurt diversity on
commercial radio. A study done by the Future of Music Coalidon in 2002 documesnted the sweeping
changes that dereguladon of radio had produced:

* Ten companies dominate two-thirds of the radio audience, with just two companies, Clear Channel
and Viacom, owner of Infinity Broadcasting, controlling 42 percent of listeners and 45 percent of the
radio industry revenucs.

» Nearly all radio markets are dominated by just four radio companies, controfling at lcast 70 percent
of the radio andience, with concentration even greater in smaller markets.®

e Even fower companies control the amount and source of news the radio listeners hear. Just four
companies controf what commercial radio listeners hear on news formar stations.”

Radio news also is shrinking substantially. Between 1994 and 2001, the number of full-time radio
newsroom staff shrank by 44 percent, and part-time news staff by more than two-thirds, 71 percent.®
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“Prior to the “96 Telecommunications Act, the top radio station group owned 39 radio stations,”
Sen. Byron Dorgan (D-ND) noted in 2003. “Now the top group owns 1,100 stations. In my small
state of North Dakota, the four largest cities have 31 commercial stations. One company owns 13 of
them, including ali six commercial stations in one city.” National signs, Dorgan added, were “much
more ominous. ... [Wle're headed in exactly the wrong direction.” ¥

The radio behemoth Sen. Dorgan referred to was Clear Channel Communications. Clear Channel
currently owns more than 1,200 stations, reaching 100 million listeners daily, and 39 TV stations.
According to a recent study commissioned by the AFL-CIO, in terms of the number of stations owned,
Clear Channel is five times bigger than its closest competitor. It also is the nation’s concert promoter.
In 2002 alone, Clear Channel sold 30 million tickets. Clear Channel also owns 44 amphitheaters,
and 51 theaters across the United States, and that doesn’t count its ownership of various clubs and arenas.*

Sen. Russell Eeingold (D-WT) noted in 2003 that so much consolidation in the radio industry had some
direct impact on consumer pocketbooks. Since the Telecom Act was passed, Feingold noted, “ticket prices
went through the roof.” # Clear Channel’s enormous reach has had a serious impact on local ownership
of radio stations, and on minority owners in particular.

Minority broadcaster Robert Short, Jr. said that his Syracuse, New York station, WRDS, known for
community outreach, was driven out of business when Clear Channel came to town. Clear Channel
converted a country station to a format that competed with WRDS, and offered businesses package
deals on advertising on several Clear Channel stations in his market. “Clear Channel touts itself as the
largest programmer to minority stations,” Short testified before the Senate Commerce Commuttee
in 2003. “However it has achieved this position by driving small minority and local broadcasters out
of the business.”

Since the 1996 Telecommunications Act was passed, minority ownership of radio stations has declined
by 14 percent, according to the National Association of Black Owned Broadcasters.®

What happened to radio could be a foretaste of things to come, noted FCC Commissioner Jonathan
Adelstein, who called radio “a very sick canary in the coal mine. ... By ignoring this history, we may
be destined to repeat it.” #

CABLE TELEVISION

Congress had tried deregulating cable television in the mid-1980s, only to witness huge price increases.
As a consequence, Congress re-regulated cable in 1992, saving families an estimated $3 billion. Three years

later, Congress believed the marketplace would substitute for rate regulation. As then-Rep.Scott Klug (R-WI)
pointed out: “[1]f you hate your local cable company, you will have other cable companies to pick from,
and vou will have more options in broadcasting, more options in satellite.” Congress also put its money

on the notion that telephone companies would be cager to challenge cable by offering programs through

open video systems. That did not happen. *

What the Act Did: The Act lifted all regulation on rates for non-basic cable service, effective immediately

for most small cable systems, and for all cable companies by 1999.% It permitted the FCC to refax bans

on broadcast-cable cross-ownership and telephone-cable cross ownership,” and restricted local cable
franchising authorites from making certain demands of cable companies.*

What Happened: Cable rates again spiraled upward, by more than 40 percent, or more than two and 2

half times the rate of inflation.” Competition proved to be a myth. Roughly 98 percent of the houscholds
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with access to cable are served by only one cable company. ® And even when you factor in satellite
television, cable dominates local markets, with about an 85 percent share of the audience. ** Cable
companies have made their basic service package bigger, thus letting them charge more and more

for that basic package of channels. ¥

As cable systems increased the number of channels, the major broadcasters, CBS, ABC and Fox
aggressively expanded their ownership of cable networks that drew substantial audiences. NBC
got into the game later, by buying Universal with its cable programs and production facilities.

All of the cable news networks, including CNN, CNN Headline news, Fox, MSNBC, and CNBC—are
owned by just three media giants—Time Warner, GE and News Corp.® Ted Turner, founder of Cable
News Network, has contended that “the ‘competitive presence of cable’ is a mirage. ... Ninety percent of
the top 50 cable TV stations are owned by the same parent companies that own the broadcast networks.”
54 The remainder are owned by two cable giants, Time Warner and John Malone’s Liberty Media.
Malone is also a major stockholder of News Corp.

There is even greater consolidation in terms of the companies that provide cable infrastructure. Comcast
is the largest provider of cable service in the country, with about 21 mitlion subscribers.® Comcast also
is the country’s largest provider of high-speed Internet, with more than 5 million subscribers.* Instead
of more voices, observed Sen. Dorgan, what’s evolved is “more voices by one ventriloquist.”*

Cable companies, faced with the potential of digital TV and the opportunity to offer many more
channels of programming, have begun to increasingly seek to own their own content. Comcast, for
example, attempted to merge with ABC/Disney in 2004 for that reason. Comcast head Brian Roberts
pursued Disney contending, “We have a wonderful opportunity to create a company that combines
distribution and content in a way that is far stronger and more valuable than either Disney or Com
cast can be standing alone.” #

As cable companies own more and more of their own content, it becomes less and less likely that new
cable programming that is not owned by cable companies, will be able to get a foothold on cable systems.

Comcast and Time Warner now are seeking to acquire Adelphia Communications Corporation, and its
more than 5 million subscribers,” making these media giants even larger and more powerful. Comcast

and Time Warner now are the pation’s two largest owners of cable systems. Their power over the market

for programming is so great that they have a huge influence over which channels and which content
survives and thrives in the media marketplace. That power would only be strengthened by their joint
acquisition of Adelphia.®

Indeed Time Warner head Richard Parsons noted that the acquisition would give Time Warner more
leverage when it negotiated prices with cable programmers, and would give more power to Time Warner’s
cable channels, TNT, TBS and CNN, when they negotiate with cable and satellite operators.®

This merger likely will spawn even more consolidation among cable providers, giving just a few cable
companies monopolies over larger regions of the country. ©

BROADCAST TELEVISION

Despite the opposition of 650 local broadcast affiliates, who did not want Congress to expand the reach of
corporate ownership of TV stations, the networks won significant ownership deregulation in the Telecom
Act. Fighting for them were a couple of skilled lobbyists: Foxs Peggy Binzel, who had close tes to the
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House Commerce Chairman Fields, for whom she worked for seven years, and Martin Franks, a CBS
executive who had headed up the Democratic Congressional Campaign Committee.®

Sen. Dorgan recalled that in 1996, he offered an amendment to keep the national ownership cap at
25 percent. “I won on a recorded vote ... in the afternoon,” he said. “And then a Senator changed his
vote in order to allow reconsideration [of the amendment], and then dinner occurred. And apparently
three to four Senators had an epiphany over dinner, and changed their votes, and the other side won.”*

“To tell you, the only reason I agreed to 35 percent is CBS,” confessed then-Sen. Fritz Hollings.
“Westinghouse [which at that time owned CBS] already has 32 percent, and we did not want to
have to go backwards. Twenty-five percent is enough.™

What the Act Did: The Act increased the size of the national audience one company could reach from

25 percent of television households to 35 percent, and it lifted catirely the limit on the number of TV
stations that any one company could own: That limit had been 12 stations.* It also repealed laws that

blocked broadcast networks from owning cable systems. It extended the term of a broadcast license from
five to eight years, and made it more difficult for citizens to hold broadcasters accountabie in the license
renewal process.?

The law aiso directed the FCC to conduct a rulemaking to determine whether it should continue its rule
preventing one company from owning only one TV station in a market,” and directed the FCC to give
waivers to permit one company to own two TV stations or 2 TV station and a radio station in the top 50
markets, provided those markets demonstrated an adequate amount of competition. Under the existing
FCC rules at the time, waivers had been restricted to broadcasters in the top 25 markets.®

Equally important, the law directed the FCC to re-evahuate its telecommunications regulations every
two vears, and to “determine whether regulation is no longer necessary in the public interest.” If the
FCC makes that determination, it must streamline or ¢liminate the regulation in question.”

Things could have been worse. The original House proposal, offered by Rep. Bliley, proposcd a national

ownership limit of 50 percent. Rep. Markey offered an amendment, passed by the House, which rolled the
limit back to 35 percent.” Markey’s amendment, which got the support of 60 Republicans, also reinstated
the ban on one company owning both a cable franchise and a TV station in the same market.”

What Happened: Lifting ownership limits made media mergers very attractive. A wave of mergers
began even before the law was changed, by corporadoss anticipating rules relaxation. As Congress
was considering a telecommunications revamp, Viacom swallowed up Paramount Communications,
Westinghouse Corp. acquired CBS,” and Rupert Murdoch ingested Twentieth Century Fox,
HarperCollins and TV Guide.” The day the Telecom Act was signed into law, the FCC gave final
approval of Disney’s acquisition of ABC. 7

After the law was passed, mergers accelerated. Columbia Journalism Review, cvaluating the impact
of the law one year after its passage, listed some of the mega mergers that transpired 12 months
into the law’s implementation:

* Westinghouse buys Infinity Broadcasting. (Westinghouse will scll CBS and Infinity™ to Viacom in 1999
in a $36 billion merger.™)

o Time Warner merges with Turner Broadcasting, creating the world’s largest media company. {Ultimately
that merged company will buy America Online in 2001.)"
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* News Corp., owned by Rupert Murdoch, takes full ownership of New World Communications Group,
and expands jts TV station empire to 22 outets.

» Tribune Company purchases Renaissance Communications, making the newspaper company a force
in television with 16 stations.

» A.H. Belo of Dallas buys the Providence Journal Company, and gains 16 TV stations, the Food
Network, the Dallas Morning News, and the Providence Journal.

Those who watch the industry say that all the mergers have brought about a return of a “media oligopoly.”
Together, just five companies—Viacom, the parent of CBS, Disney, owner of ABC, News Corp, NBC and
AQL, owner of Time Warner—now control 75 percent of all prime-time vicwing. 7

Lifting the rules also gave us Sinclair Broadcasting, which bills itself as the largest non-network owsner of
TV stations throughout the country. Pre-1996, Sinclair owned just 12 stations, the maximum the law then
allowed.™ Since that time, it has acquired 50 morc stations. Sinclair often buys a station, and guts its local
news operations in favor of centralized pre-packaged news. ®

The Congressional mandate for the FCC to continue to re-evaluate its rules, combined with some court
rulings at the appellate court level, set the stage for the FCC’s June 2, 2003 rules that would permit one
company to own up to three TV stations, the local newspaper, a cable system and up to eight radio stations
in one market, and increased the national cap on broadcast ownership to 45 percent of TV houscholds.
(Those rules were thrown out by the U.S. Court of Appeals for the Third Circuit in Junc 2004, which
ruled that the agency must go back to the drawing board and propose new rales and /or better justify the
rules changes they approved. © However, at the end of 2003, as a provision of a giant omnibus spending
bill, Congress quictly approved a national ownership cap of 39 percent, helping both Viacom and News
Corp to keep stations that pushed them over the 35 percent limit. }*

Media consolidation and vertical integration have real consequences. When News Corp acquired its
second TV station in Chicago, it eliminated that station’s locally produced shows, and a popular children’s
program. When Viacom ended up with two stations in Los Angeles, its field reporters carried the logos of
both stations—KCAL and KCBS on their microphones, leading one to assume that they were providing
essentially the same content to the two outlets. Both these examples came from the American Journalism
Review, which with Columbin Journalism Review, has done the most extensive reporting on the impact
of media consolidation, a subject that corporate—owned media shies away from.*

THE GIVEAWAY OF THE DIGITAL BROADCAST SPECTRUM

Existing broadcasters already received, for free, licenses that gave them access to the analog spectrum.
But now, they wanted more. In the 1990s, the National Association of Broadcasters and the networks
extolled the virtues of high definition television, and urged Congress to hand over for free, access to
the digital spectrum o make High Definition TV (HHDTV) a reality.

In 1996, writing to President Clinton, broadcasters said that HDTV with its “theater quality high
definition pictures and CD quality sound” was crucial to the foture of free over-the-air TV. “Without
digital capability, our country’s free over-the-air system will be permanently relegated to a form of
technical and competitive inferiority that would undermine greatly the vitality and viability of free
television,” the broadcasters wrote.,
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And, they stressed, access to HD'TV was really a moral matter. “At a time when we as a country are
legitimately concerned about creating information haves and have nots, it makes no sense to deprive
the public of the opportunity to receive for frec the high qualiry picture and sound that would
otherwise be available only on a subscription basis, ”*

Broadcasters stressed that the economic viability of “free TV™ was at risk unless they got posscssion
of digital TV licenses right away.* If these digital TV licenses had been auctioned, according to FCC
estimates at the time, they would have been worth as much as $70 billion.*

Some in Congress bemoaned this huge givcaway to broadcasters. Senator Dole called it “the biggest
giveaway of the century. Here we are, trying to balance the budget, cutting welfare, cutting other
programs, and about to give a big handout here to the rich, the powerful.”*

But by and large, the Congress bought the broadcasters’ arguments. So in the telecom legislation,
Congress did not give the FCC the authority to auction off access to the digital spectrum. Congress
promised to put off deciding about spectrum auctions after it vetted the issue more thoroughly with
hearings, and more debate.® But that vetting never took place. Sen. Dole, the critic of the spectrum
giveaway, stepped down as majority leader to run for President. His replacement, Senator Trent Lott {(R-MS),
had been a strong ally of the NAB. Later that year, key members of Congress of both parties sent a Jetter
to the FCC stipulating that the agency should move as quickly as possible to give digital TV licenses to
existing broadcasters. *

What Happened: The ink was barely dry on the Telecom Act when broadcasters started changing their
tune, downplaying the importance of FIDTV, and talking more about their ability to use digital spectrum
to broadcast several channels of programming in the same space they could broadcast just one analog
channel. The vision of spectacular pictures and sound for the American public was replaced by discussions
of many more revenue streams of programming and data transmission, including paid programming,.

Broadcasters had agreed to give back the analog spectrum as a condition for recciving the digital
spectrum. But a year after the Telecom Act was signed into law, broadcasters started backing away
from that promise. In budget and tax legislation cnacted in 1997, broadcasters eviscerated an FCC
rule that would have required them to give back their analog spectrum at the end of 2006. Instead,
broadcasters got legislative language stating that broadcasters may keep the analog spectrum untl 85
percent of vicwers in their markets are receiving digital signals.** Broadcasters continue to resist the
giveback of the analog spectrum even in a post 9-11 world, when emergency respondcrs are asking
for more bandwidth for public safety purposes.”™

And broadcasters, who extolled the country’s need for high-quality free over-the-air TV, have found
ways to make lowest-common-denominator reality TV shows, to shrink their news staffs, and to resist
any requirements that they serve the public interest in specific ways.

Studies of broadcasters’ public affairs and news programming done since passage of the Telecommunications
Act consistently show a minimal if nonexistent commitment to serving the public interest:

 In 2002, more than half of TV stations in the nation’s top 50 markets completely ignored state and
congressional elections in their highest rated local news programs in the weeks leading up to those
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elections, with large station owners offering the least election coverage of all.
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s A random sempling of 285 full-power TV stations during a two-wecek period in 2003 found that
four out of ten commercial TV stations aired no local public affairs programs during that time.”

* In the month before the 2004 election, a survey of 44 stations in 11 media markets documented that
nine out of ten nightly local TV newscasts failed to cover any congressional, state or local elections. *

And most broadcasters remain militantly opposed to any accountability to the public. Indeed when the
FCC merely asked if broadcasters should be asked to report more specifically on how they serve the public,
the NAB reacted with a 68-page rebuttal, stating that the organization “believes that imposing additional
obligations on broadcasters to ascertain the needs and interests of their local communities would be an
inappropriate, unwarranted change of course.” Faced with study after study that shows a decline in the
quality and quantity of local broadcast news, the NAB states baldly: [E]ven in the absence of specific
obligations, all radio and television stations already air a sufficient amount of news, public affairs and

local non-entertainment programming.”™?

TELEPHONE COMPETITION

In 1984, the courts and the Department of Justice had broken up the huge AT&T telephone monopoly,
and in its place were seven Regional Bell Operating Companics (RBOCs), known as the “baby Bells.”
These companies pushed for deregulation so that they could offer long-distance services to their customers.
In cxchange, they promised to offer to competitors fairly priced access to their local exchange networks.
The idea was to create competition primarily for local telephone service, since there was already
competition in the long-distance market.™

What The Act Did: The legislation permitted local telephone companies to offer long-distance service
outside of their own service areas immediately, but they could offer long-distance inside their own service
arcas only after they had proved that had opened their local phone markets to competition.” The bill
included a checklist of actions the local telephone companies had to perform in order to prove that they
no longer held monopolies in their local markets.'®

What Happened: The baby Bells soon tried to renege on this compromise. After the Telecom Act was
passed, they used the courts to block the requirement that they open up their local networks to new
entrants. Instead of increasing competition, the Bells merged with one another, so that the seven RBOCs
were reduced to four companies. “It was a pure sham,” said Hollings.”™

In 2001, Consumer Federation of America and Consumers Union concluded that “the 1996
Telecommunications Act has done virtually nothing to bring consumers competition for local phone
service.”™® (While cell phones largely have been hailed as boons to consumers, Consumer Federation
points out that for local phone service, wircless phones are more costly on a per-minute basis, and
that wireless phones are less dependable’™ and are not completcly connected to local emergency 911
rracking systems. }'™

SBC Communications, one of the baby Bells, sued to block the Telecom Act’s requirements that it give
competitors access to its local telephone markets. While SCB did not win that case, the company uldmately got
an appeals court and the FCC to soften the requirements to share its phone lines with other companies,
including AT&T. In January 2005, SBC announced it was trying to acquire AT&T. AT&T, which provides
long-distance phone service to 35 million houscholds, had been a major competitor to the baby Bells,
but had stopped adding customers when its access to local phone lines was blocked in 2004. As consumer
advocates feared, rates began to rise.’ Mark Cooper, director of research for Consumer Federation of
America, said that the acquisition, if approved, would constitute the “re-monopolization of the industry.
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How do you have competition without competitors?”* Communications scholar Philip Weiser recently
observed that SBC Commupication’s acquisition of AT&T will “mark the failure of the Telecommunications
Act of 1996 to deliver on its plan for robust competition between AT&T and its corporate offspring. ™

This internecine warfare between the baby Belis and other competitors also greatly affected competition
and innovation when it came to high-speed Intcrnet service. Between 2000 and 2004, the United States
has fallen from third to thirteenth in broadband penctration among nations.' Fully 70 percent of U.S.
houscholds lack access to high-speed Internet.'”

In other countries, notes BusinessWeek, incumbent phone companies were forced to give lease access to
their networks at reasonable rates, and it was these small competitors who brought innovation to high-
speed Internet and brought down its cost. What makes one country lead another in the popularity of
high-speed Internet? “Compettion,” responds telecom analyst Sam Paltridge ¥
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CONCLUSION

The Telecommunications Act of 1996 relied in many instances on the FCC to ensure the legislation’s goals
of competition and innovation.’™ But since the Act’s passage, the FCC has issucd rulings that have sided
with special interests and against the public. For example, in instance after instance, the FCC has reversed
the centuries’ old principle of nondiscrimination, notes Mark Cooper of the Consumer Federation.
“This is the obligation for providers of communications services to hold their networks open for all traffic
and to interconnect with other networks on a nondiscriminatory basis.” For generations, our nation’s
commerce has depended on the principle of nondiscrimination.” No company has been allowed to
dictate what or who gets to travel on roads, railroads, ships, nor does any company control the content
of messages sent across telegraph and then telephone lines.

When Congress revisits the Telecom Act, it is crucial that “Congress will have to restructure the existence
of competitive markets and provide as little room as possible for the FCC to flout the will of Congress,”
Cooper recently testified before the House Energy and Commerce Committee.

In the coming months, Congress has an opportunity to rethink its assumptions and predictions, and ensure
that citizens and consumers have a seat at the table. Priorities for the next Telecom Act must be affordable
access to phone, Internet and cable, and policies encouraging true competition and diversity of ownership.
And Congress must ensure that no one company or group of companies has the power to control the
public’s access to its mass media.

What is at stake is not just how much consumers pay for access to the Internet or their cable TV, but rather
the fabric of American civic discourse—how ideas get communicated or are stifled, whether citizens will

have a way to get the information they need to govern themselves. In 1994, then-Vice President Al Gore

talked about the beauties of new communications technology that “would educate, promote democracy,
and save lves. ™ Reopening the Telecom Act of 1996 may offer the best and the last chance to capture
that vision.
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